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qualify under such section for any tax-
able year, such custodial account will
not thereafter be treated as a separate
legal person, and the funds in such ac-
count shall be treated as made avail-
able within the meaning of section
402(a)(1) to the employees for whom
they are held.

(3) The beneficiary of an annuity con-
tract which satisfies the requirements
of paragraph (b) of this section is taxed
as if he were the beneficiary of an an-
nuity contract described in section
403(a).

(d) Definitions. For purposes of this
section—

(1) The term bank means a bank as
defined in section 408(n).

(2) The term annuity means an annu-
ity as defined in section 401(g). Thus,
any contract or certificate issued after
December 31, 1962, which is transferable
is not treated as a qualified trust under
this section.

(e) Other contracts. For purposes of
this section, other than the non-trans-
ferability restriction of paragraph
(d)(2), a contract issued by an insur-
ance company qualified to do business
in a state shall be treated as an annu-
ity contract. For purposes of the pre-
ceding sentence, the contract does not
include a life, health or accident, prop-
erty, casualty or liability insurance
contract. For purposes of this para-
graph, a contract which is issued by an
insurance company will not be consid-
ered a life insurance contract merely
because the contract provides inci-
dental life insurance protection. The
provisions of this paragraph are effec-
tive for taxable years beginning after
December 31, 1975.

(f) Cross reference. For the require-
ment that the assets of an employee
benefit plan be placed in trust, and ex-
ceptions thereto, see section 403 of the
Employee Retirement Income Security
Act of 1974, 29 U.S.C. 1103, and the regu-
lations prescribed thereunder by the
Secretary of Labor.

(Secs. 401(f)(2), 7805, Internal Revenue Code
of 1954 (88 Stat. 939 and 68A Stat. 917; 26
U.S.C. 401(f)(2), 7805))

[43 FR 41204, Sept. 15, 1978. Redesignated and
amended by T.D. 7748, 46 FR 1695-1696, Jan. 7,
1981; T.D. 8635, 60 FR 65549, Dec. 20, 1995]
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self-employed individuals.

(iii) Elective contributions for HCEs.

(5) Elective contributions not taken into ac-
count under the ADP test.

(i) General rule.

(ii) Elective contributions for NHCESs.

(iii) Elective contributions treated as catch-
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(C) Definition of applicable contribution
rate.

(D) Special rule for prevailing wage con-
tributions.

(v) Qualified matching contributions.

(vi) Contributions only used once.
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(i) In general.

(A) Qualified nonelective contributions or
qualified matching contributions.

(B) Excess contributions distributed.

(C) Excess contributions recharacterized.

(ii) Combination of correction methods.

(iii) Exclusive means of correction.

(2) Corrections through distribution.
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(i) General rule.

(ii) Calculation of total amount to be distrib-
uted.

(A) Calculate the dollar amount of excess
contributions for each HCE.

(B) Determination of the total amount of ex-
cess contributions.

(C) Satisfaction of ADP.
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(viii) Examples.
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excess contributions.

(B) Treatment of excess contributions that
reduce excess deferrals.

(ii) Forfeiture of match on distributed excess
contributions.

(iii) Permitted forfeiture of QMAC.

(iv) No requirement for recalculation.

(v) Treatment of excess contributions that
are catch-up contributions.

(5) Failure to timely correct.
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(i) Failure to correct within 2%2 months after
end of plan year.

(ii) Failure to correct within 12 months after
end of plan year.

(iii) Special rule for eligible automatic con-
tribution arrangements.

(c) Additional rules for prior year testing
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(1) Rules for change in testing method.
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§1.401(k)-3 Safe harbor requirements
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that may be deferred.
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(7) Examples.
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(1) General rule.
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(i) General rule.
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(iii) References to SPD.
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tests.
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tribution plan.

(5) Contributions used only once.

(i) [Reserved]
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(1) Automatic contribution requirement.

(i) In general.

(ii) Automatic contribution arrangement.

(iii) Exception to automatic enrollment for
certain current employees.
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(i) In general.
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(1) General rule.
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(d) Election and notice.
(1) General rule.
(2) Employee elections.
(i) Initial plan year of participation.
(ii) Subsequent plan years.
(iii) Election to terminate.
(3) Employee notices.
(e) Contributions.
(1) General rule.
(2) Elective contributions.
(3) Matching contributions.
(4) Nonelective contributions.
(5) SIMPLE compensation.
(f) Vesting.
(g) Plan year.
(h) Other rules.
§1.401(k)-5 Special Rules for Mergers, Acqui-
sitions and Similar Events. [Reserved]
§1.401(k)-6 Definitions.
[T.D. 9169, 69 FR 78154, Dec. 29, 2004, as
amended by T.D. 9237, 71 FR 9 Jan. 3, 2006;
T.D. 9324, 72 FR 21109, Apr. 30, 2007; T.D. 9447,
74 FR 8207, Feb. 24, 2009]

§1.401(k)-1 Certain cash or deferred
arrangements.

(a) General rules—(1) Certain plans per-
mitted to include cash or deferred ar-
rangements. A plan, other than a profit-
sharing, stock bonus, pre-ERISA
money purchase pension, or rural coop-
erative plan, does not satisfy the re-
quirements of section 401(a) if the plan
includes a cash or deferred arrange-
ment. A profit-sharing, stock bonus,
pre-ERISA money purchase pension, or
rural cooperative plan does not fail to
satisfy the requirements of section
401(a) merely because the plan includes
a cash or deferred arrangement. A cash
or deferred arrangement is part of a
plan for purposes of this section if any
contributions to the plan, or accruals
or other benefits under the plan, are
made or provided pursuant to the cash
or deferred arrangement.

(2) Rules applicable to cash or deferred
arrangements generally—(@i) Definition of
cash or deferred arrangement. Except as
provided in paragraphs (a)(2)(ii) and
(iii) of this section, a cash or deferred
arrangement is an arrangement under
which an eligible employee may make
a cash or deferred election with respect
to contributions to, or accruals or
other benefits under, a plan that is in-
tended to satisfy the requirements of
section 401(a) (including a contract
that is intended to satisfy the require-
ments of section 403(a)).

(i1) Treatment of after-tax employee
contributions. A cash or deferred ar-
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rangement does not include an ar-
rangement under which amounts con-
tributed under a plan at an employee’s
election are designated or treated at
the time of contribution as after-tax
employee contributions (e.g., by treat-
ing the contributions as taxable in-
come subject to applicable withholding
requirements). See also section
414(h)(1). A designated Roth contribu-
tion, however, is not treated as an
after-tax contribution for purposes of
this section, §1.401(k)-2 through
§1.401(k)>-6 and §1.401(m)-1 through
§1.401(m)-5. A contribution can be an
after-tax employee contribution under
the rule of this paragraph (a)(2)(ii) even
if the employee’s election to make
after-tax employee contributions is
made before the amounts subject to the
election are currently available to the
employee.

(iii) Treatment of ESOP dividend elec-
tion. A cash or deferred arrangement
does not include an arrangement under
an ESOP under which dividends are ei-
ther distributed or invested pursuant
to an election made by participants or
their beneficiaries in accordance with
section 404(k)(2)(A)(ii).

(iv) Treatment of elective contributions
as plan assets. The extent to which elec-
tive contributions constitute plan as-
sets for purposes of the prohibited
transaction provisions of section 4975
and Title I of the Employee Retirement
Income Security Act of 1974 (88 Stat.
829), Public Law 93-406, is determined
in accordance with regulations and rul-
ings issued by the Department of
Labor. See 29 CFR 2510.3-102.

(3) Rules applicable to cash or deferred
elections generally—(i) Definition of cash
or deferred election. A cash or deferred
election is any direct or indirect elec-
tion (or modification of an earlier elec-
tion) by an employee to have the em-
ployer either—

(A) Provide an amount to the em-
ployee in the form of cash (or some
other taxable benefit) that is not cur-
rently available; or

(B) Contribute an amount to a trust,
or provide an accrual or other benefit,
under a plan deferring the receipt of
compensation.

(ii) Automatic enrollment. For pur-
poses of determining whether an elec-
tion is a cash or deferred election, it is

303



		Superintendent of Documents
	2014-08-28T12:23:38-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




